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! ‘ SCHWEIZERISCHER BUNDESRAT Beschluss
-\ / CONSEIL FEDERAL SUISSE Décision 2 4, Aug. 1992
CONSIGLIO FEDERALE SVIZZERO Decisione
Abkommen iiber die gegenseitige Forderung und den Schutz von Investitionen
(ISA) mit der Bundesrepublik Nigeria
Aufgrund des Vorschlags des EVD vom 7. August 1992
Aufgrund der Ergebnisse des Mitberichtsverfahrens wird
beschlossen:
1. Der Text des zwischen der Schweiz und Nigeria ausgehandelten Abkommens iiber die
' gegenseitige Férderung und den Schutz von Investitionen zwischen der Regierung der
Republik Nigeria und dem Schweizerischen Bundesrat wird gutgeheissen.
2. Bundesrat Jean-Pascal Delamuraz oder Staatssekretiir Franz Blankart oder sein

Stellvertreter oder Botschafter Nicolas Imboden, Delegierter fiir Handelsvertrige,
wird erméchtigt, das Abkommen zu unterzeichnen.

3. Die Bundeskanzlei wird beauftragt, die Vollmachten fiir die Unterzeichnung des
Abkommens zu erstellen.

4. Das EDA wird beauftragt, die in Artikel 12 Absatz 1 des Abkommens vorgesehene
Notifikation vorzunehmen.

5. Die Bundeskanzlei wird beauftragt, das Abkommen im Einvernehmen mit dem EDA in
der Amtlichen Sammlung der Bundesgesetze zu veréffentlichen.

Fiir getreuen Protokollauszug:
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EIDGENOSSISCHES VOLKSWIRTSCHAFTSDEPARTEMENT
DEPARTEMENT FEDERAL DE ECONOMIE PUBLIQUE
DIPARTIMENTO FEDERALE DELLECONOMIA PUBBLICA
DEPARTAMENT FEDERAL DA ’ECONOMIA PUBLICA

" Wy

2310.1 : Bern, den 7. August 1992

An den Bundesrat

Abkommen iiber die gegenseitige Forderung und den Schutz von Investitionen
(ISA) mit der Bundesrepublik Nigeria

1.  Allgemeines

Wie in der Botschaft betreffend den Abschluss von Abkommen iiber den Schutz und die
Forderung von Kapitalinvestitionen vom 17. November 1982 (BBI1. 1982 III 1025)
ausgefiihrt, stellt die Férderung privater Kapitalinvestitionen eine wichtige Form der
entwicklungspolitischen Zusammenarbeit der Schweiz dar. Ein Investitionsschutzabkommen
trigt zur Kldrung und Verbesserung der Rechtsstellung des Investors bei und kann dadurch
private Investitionsentscheide positiv beeinflussen. Ausserdem kann die Tatsache, dass ein
- Staat ein Abkommen zur Foérderung und zum Schutz von Investitionen abschliesst, als

Ausdruck seines Willens gewertet werden, ein giinstiges Investitionsklima fiir auslindische
Kapitalien sicherzustellen.

Bis heute hat die Schweiz mit iiber 50 Staaten Abkommen iiber die Foérderung und den
Schutz von Investitionen abgeschlossen. Verhandlungen und Vorgespriche iiber ein solches
bilaterales Abkommen sind ferner mit mehreren weiteren Staaten im Gange. Mit Nigeria, dem

bevolkerungsmissig grossten und wirtschaftlich bedeutendsten Land Schwarzafrikas, hat
bisher ein Investitionsschutzabkommen gefehit.

2.,  Inhalt des mit Nigeria ausgehandelten Abkommens

Die Abkommen iiber den Schutz und die Férderung von Investitionen, die die Schweiz bisher
abgeschlossen hat, stimmen inhaltlich weitgehend iiberein. Auch der mit Nigeria ausgehandelte
Abkommenstext iibernimmt die in diesem Bereich von der Schweiz vertretenen Grundsitze.
Die von der Bundesversammlung in ihrem Beschluss iiber die Erméichtigung des Bundesrates
zum Abschluss von Investitionsschutzabkommen gesetzten Leitlinien wurden damit beachtet
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(Bundesbeschluss vom 27. September 1963 betreffend den Abschluss von Abkommen iiber
den Schutz und die Férderung von Kapitalinvestitionen, SR 975 und Botschaft des
Bundesrates vom 24. Mai 1963, BBI. 1963 1 1193).

Die wichtigsten Bestimmungen des vorliegenden Abkommens regeln folgende Gegenstiinde:

- Artikel 1 Absatz (a): Definition des Investors

Die Zugehorigkeit einer Gesellschaft zur einen oder anderen Vertragsﬁartei wird von
der Erfiillung zweier alternativ anwendbarer Kriterien abhiingig gemacht: Ihre
Inkorporation und ihr Sitz einerseits, ihre Kontrolle andererseits.

- Artikel 2: Forderung und Zulassung

Die Investitionen von Investoren der anderen Vertragspartei werden gefordert und im
Rahmen der gesetzlichen Befugnisse der betreffenden Vertragspartei zugelassen. Jede
Vertragspartei priift die Gesuche um Erteilung allfilliger Bewilligungen im Zusammen-
hang mit der Investition mit Wohlwollen. - :

- Artikel 3: Schutz und Behandlung

 Die Vertragsparteien verpflichten sich, eine einmal zugelassene Investition eines
Investors der anderen Vertragspartei zu schiitzen sowie gerecht und billig zu
behandeln. Diese Behandlung darf nicht weniger giinstig sein als jene, welche die
eigenen Investoren oder die Investoren irgendeines Drittstaates erfahren. '

- Artikel 4: Freier Transfer

Der freie Transfer von Zahlungen im Zusammenhang mit einer Investition wird .

vollumfénglich gewdhrt. Massgeblich ist der am Tag der Uberweisung giiltige
Wechselkurs.

- Artikel 5: Enteignung

Jede Enteignung und jede Massnahme mit gleicher Wirkung muss nichtdiskriminierend
‘sein und in einem rechtsstaatlichen Verfahren erfolgen. Sie ist ferner an den Nachweis
eines offentlichen Interesses und an eine tatsichliche und angemessene Entschiddigung

gebunden. Die Entschidigung ist in einer konvertiblen Wihrung ohne Verzogerung zu
leisten. '
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- Artikel 8: Streitigkeiten zwischen einer Vertragspartei und einem Investor

Streitigkeiten zwischen einer Vertragspartei und einem Investor der anderen Vertrags-
partei im Zusammenhang mit der Investition kann der Investor wahlweise beim.
Internationalen Zentrum fiir die Beilegung von Investitionsstreitigkeiten (ICSID), bei
einem ad-hoc-Schiedsgericht oder beim zustiéndigen Gericht des Gaststaates anhéingig

machen. '
- Artikel 9: Beilegung von Streitiggeiten. zwischen den Vertragsparteien

Fiir den Fall von Streitigkeiten iiber die Auslegung oder die Anwendung des Abkom-
mens ist ein Schiedsverfahren vorgesehen.

(] - Artikel 10: Geltungsbereich
In den Geltungsbereich des Abkommens fallen auch sidmtliche rechtmissigen Investitio-

nen, die vor dem Inkrafttreten des Abkommens von Investoren der anderen Vertrags-
partei getiitigt wurden.

3.  Verfassungsmissigkeit

Artikel 8 der Bundesverfassung (SR 101) weist die Zustdndigkeit fiir den Abschluss von
Staatsvertrigen dem Bund zu. Der Bundesrat ist aufgrund von Artikel 1 des Bundesbe-
schlusses vom 27. September 1963 (SR 975) ermichtigt, Vertréige iiber den Schutz und die
Forderung von Kapitalinvestitionen abzuschliessen.

® 4.  Finanzielle und personelle Folgen

Der Abschluss des vorliegenden Abkommens mit Nigeria hat fiir den Bund keinerlei finanzielle
oder personelle Konsequenzen.

5.  Stellungnahme der interessierten Bundesimter

Die Bundeskanzlei, das Bundesamt fiir Justiz, die Direktion fiir Vblkerrecht und die
Eidgendssische Steuerverwaltung sind mit dem vorliegenden Vorschlag einverstanden.
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6. Antrag

Aufgrund dieser Erwiigungen beantragen wir Ihnen, dem beiliegenden Beschlussesentwurf
zuzustimmen.

EIDGENQOSSISCHES VOLKSWIRTSCHAFTSDEPARTEMENT

i e

. J .P Delamuraz ' : ‘ _
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Zur Vertffentlichung:
in die Amtliche Sammlung

Beilagen

- Entwurf des Beschlussdispositivs
- ISA mit der Bundesrepublik Nigeria (in der enghschen Originalfassung)

Zum Mitbericht an: - Bundeskanzlei
- EJPD
- EDA
- EFD

Protokollauszug an:

EVD in 15 Ex. (7 Ex. GS, 8 Ex. BAWI)
EJPD in 10 Ex.
EDA in 10 Ex.
EFD in 10 Ex.
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Abkommen iiber die gegenseitige Forderung und den Schutz von Investitionen
(ISA) mit der Bundesrepublik Nigeria

Aufgrund des Vorschlags des EVD vom 7. August 1992
Aufgrund der Ergebnisse des Mitberichtsverfahrens wird
beschlossen:

1. Der Text des zwischen der Schweiz und Nigeria ausgehandelten Abkommens iiber die
gegenseitige Forderung und den Schutz von Investitionen zwischen der Regierung der
Republik Nigeria und dem Schweizerischen Bundesrat wird gutgeheissen.

2. Bundesrat Jean-Pascal Delamuraz oder Staatssekretir Franz Blankart oder sein
Stellvertreter oder Botschafter Nicolas Imboden, Delegierter fiir Handelsvertrige,
wird erméchtigt, das Abkommen zu unterzeichnen.

3. Die Bundeskanzlei wird beauftragt, die Vollmachten fiir die Unterzeichnung des
Abkommens zu erstellen.

4.  Das EDA wird beauftragt, die in Artikel 12 Absatz 1 des Abkommens vorgesehene
Notifikation vorzunehmen.

5. Die Bundeskanzlei wird beauftragt, das Abkommen im Einvernehmen mit dem EDA in
' der Amtlichen Sammlung der Bundesgesetze zu verdffentlichen.

Fiir getreuen Auszug:
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Agreement
between
the Government of the Federal Bepublic of Nigeria
and

* the Swiss Federal Council

on the Reciprocal Promotion and Protection

of Investments
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Preamble |

The Government of the Federal Republic of Nigeria and
the Swiss Federal Council, hereinafter referred to as "the Contracting
Parties”; ' ‘

Desiring to intensify economic cooperation to the mutual benefit of both States;

Determined to create favourable conditions for greater investment by investors of one
Contracting Party in the territory of the other Contracting Party;

Recognising that the reciprocal promotion and protection of such investments will be
conducive to the stimulation of individual business initiative, contribute to development
and increase prosperity in both States;

Recognising the right of each Contracting Party to define the conditions under which
foreign investment can be received and the investor’s duty to respect the host Country’s

Sovereignty and laws;

Have agreed as follows:
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Article 1

Definitions

For the purposes of this Agreement:
(a) The term "investor" refers with regard to either Contracting Party to:

@) natural persons who, according to the law of that Contracting Party, are
considered to be its nationals; :

(ii)) legal entities, including companies, corporations, business associations and
other organisations, which are constituted or otherwise duly organised
under the law of that Contracting Party and have their seat, together with
real economic activities, in the territory of that same Contracting Party;

(iii) legal entities established under the law of any counu'y which are, directly br
indirectly, controlled by nationals of that Contracting Party or by legal

entities having their seat, together with real economic activities, in the
territory of that Contracting Party.

(b) The term "investments" shall comprise every kind of asset and more particularly,
though not exclusively: -

(1) movable and immovable property as well as any other rights in rem, such
as mortgages, liens, pledges, usufructs, and similar rights;

(i)  shares, stocks and debentures of a company;
(1) ttles to money or to any performance having an economic value;

(iv)  copyrights, industrial property righ}s (such as patents, industrial designs or
models, trade or service marks, trade names, indications of origin), know-

Q,Z/ how and goodwill;
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(d)

(1)

(2)
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(v)  concessions under public law, inéluding concessions to search for, extract
or exploit natural resources as well as all other rights given by law, by
contract or by decision of the authority in accordance with the law.

“returns” means the amount yielded by an investment and in particular, though not
exclusively, includes profit, interest, capital gains, dividends, royalties and fees;

the term "territory” includes the territorial sea and any maritime area situated
beyond the territorial sea of the State concerned which has been or might in the
future be designated. under their natonal laws in accordance with international
law as an area within which they may exercise rights with regard to the sea bed
and subsoil and the natural resources.

Article 2

Promotion and Admission

Each Contracting Party shall within its territory promote as far as possible invest-
ments by investors of the other Contracting Party and, subject to its right to
exercise powers conferred by its laws, shall admit such investments.

When a Contracting Party shall have admitted an investment on its territory, it
shall grant in accordance with its laws and regulations, the necessary permits in
connection with such an investment and with the carrying out of licensing agree-
ments and contracts for technical, commercial or administrative assistance.
Furthermore, each Contracting Party shall, whenever needed, endeavour to issue
the necessary authorizations concerning the activities of consultants and other
qualified persons of foreign nationality.
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Article 3

Protection and Treatment

€)) Investments of investors of each Contracting Party shall at all times be accorded
fair and equitable treatment and shall enjoy full protection and security in the -
territory of the other Contracting Party.

2) Neither Contracting Party shall in its territory subject investments or returns of
investors of the other Contracting Party to treatment less favourable than that
which it accords to investments of its own investors or to investments or returns of
investors of any third State.

3) Neither Contracting Party shall in its territory subject investors of the other
Contracting Party, as regards their management, maintenance, use, enjoyment or
disposal of their investments, to treatment less favourable than that which -it
accords to its own investors or to any investors of third State.

(€)) Notwithstanding the provisions of paragraphs-(2) and (3) of this Article, either
Contracting Party may grant within the framework of its development policy to its
own investors special incentives in order to stimulate the creation of local in-
dustries, provided they do not significantly affect the investment and activities of
investors of the other Contracting Party in connection with an investment.

(5 The treatment of the most favoured nation according to pa:agraphs (2) and (3) of
this Article shall not be construed so as to oblige one Contracting Party to extend
to investors of the other the benefit of any treatment, preference or privilege
resulting from:

(a)  any existing or future free trade agreement, a customs or economic union or -
a similar regional organization to which either of the Contracting Parties is

or may become a party;

(b) any international agreement or arrangement relating wholly or mainly to

taxation.
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Article 4

Transfers

Each Contracting Party shall guarantee to investors of the other Contracting Pé.rty
the unrestricted transfer of payments in connection with an investment, particu-

larly of:

a) returns;

b) repayments of loans; : ) ‘
c) amounts assigned to cover expenses relating to the management of the

d)

investment;

royalties and other payments deriving from rights enumerated in Article 1
(b) (ii1), (iv) and (v);

additional contributions of capital necessary for the maintenance of an
investment; '

the proceeds of the sale or of the partial or total liquidation of the invest- -

_mcnt. B » .

Transfers of currency shall be effected without delay in a freely convertible

currency. Such transfers shall be made at the rate of exchange applicable on the

date of transfer pursuant to the exchange regulations in force.
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Article §

Expropriation

(1) Neither of the Contracting Parties shall take measures of expropriation, nationali-
zation, dispossession or any other measures having the same effect (hereinafter
referred to as "expropriation”) against investments of investors of the other
Contracting Party, unless the measures are taken in the public interest, on a non
discriminatory basis, under due process of law, and provided that provisions be
made for effective and adequate compensation. The amount of compensation,
which shall have been fixed at the time of expropriation, shall be settled in a
freely convertible currency and paid without undue delay.

(2) The investors of one Contracting Party whose investments have suffered losses
due to a war or any other armed conflict, revolution, state of emergency or re-
bellion, which took place in the territory of the other Contracting Party shall
benefit, on the part of the latter, from a treatment in accordance with Article 3 of
this Agreement as regards restitution, indemnification, compensation or other
settlement. |

Article 6

Subrogation

Where one Contracting Party has granted any financial guarantee against non-commercial
risks in respect of an investment by an investor in the territory of the other Comractin'g
Party and payment has been made by the first Contracting Party to its own investor, the
other Comracting Party shall recognize the rights of the first Contracting Party by virtue of
the principle of subrogation to the rights of the investor. -
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Article 7

Other Obligations

(1) If the legislation of either Contracting Party entitles investments by investors of
the other Contracting Party to treatment more favourable than is provided for by
this Agreement, such legislation shall to the extent that it is more favourable
prevail over this Agreement.

2) Each Contracting Party shall observe any other obligation it has assumed with | 7
regard to investments in its territory by investors of the other Contracting Party. ‘ '

Article 8

Settlement of Disputes between a Contracting Party
and an Investor of the other Contracting Party

(1) For the purpose of solving disputes with respect to investments between a Con-
tracting Party and an investor of the other Contracting Party, consultations will
take place between the parties cdncemcd with a view to solving the case amicably. .

) If these consultations do not result in a solution within six months from the date of
request for settlement, the investor may submit the dispute, at his choice, for |
settlement to:

a) the competent court of the Contracting Party in the territory of which the
investment has been made; or

b)  the International Centre for Settlement of Investment Disputes (ICSID)
provided for by the Convention on the Settlement of Investment Disputes
between States and Nationals of other States, opened for signature at
Washington, on 18 March 1965; or

S
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c) an ad hoc arbitral tribunal which, unless otherwise agreed upon®by the
parties to the dispute, shall be established under the arbitration rules of the
United Nations Commission on Intemational Trade Law (UNCITRAL).

3) Each Contracting Party hereby consents to the submission of an investment
dispute to international conciliation or arbitration.

4) The Contracﬁng Party which is a party to the dispute shall at no time whatsoever
during the procedures assert as a defence its immunity or the fact that the investor
has received compensation under an insurance contract covering the whole or
part of the incurred damage or loss.

(5) Neither Contracting Party shall pursue through diplomatic channels a dispute
submitted to international arbitration unless the other Contracting Party does not
abide by and comply with the award rendered by such an arbitral tribunal.

Article 9

Settlement of Disputes between the Contracting Parties

(1) Disputes as to the interpretation or application of the provisions of this Agreement
should as far as possible be settled by means of diplomatic negotiations.

2) If both Conn"actiﬁg Parties cartnot reach an agreement within six months, the
dispute shall, upon the request of either Contracting Party, be submitted to an -
arbitral tribunal of three members. Each Contracting Party shall appoint one
arbitrator and these two arbitrators shall nominate a Chairman who shall be a
national of a third state. The Chairman shall be appointed within two months from
the date of appointment of the other two members.

e '
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3) If within the periods specified in pareigraph_ (2) of this Article the necessary
appointments have not been made, either Contracting Party may, in the absence of
any other agreement, invite the President of the International Court of Justice to
make any necessary appointments. If the President is a national of either Contrac-
ting Party or if he is otherwise prevented from discharging the said function, the
Vice-President shall be invited to make the nvece‘ssary appointments. If the Vice-
President is a national of either Contracting Party or if he too is prevented from
discharging the said function, the member of the International Court of Justice
next in seniority who is not a national of either Contracting Party shall be invited
to make the necessary appointments.

4) The tribunal shall determine its own procedure but shall reach its decision by a .

majority of votes. Such decision shall be binding on both Contracting Parties.
Each Contracting Party shall bear the cost of its own member of the tribunal and
of its representation in the arbitral proceedings; the cost of the Chairman and the
remaining costs shall be borne in equal parts by the Contracting Parties. The
tribunal may, however in its decision direct that a higher proportion of costs shall
be borne by one of the two Contracting Parties, and this award shall be binding on
both Contracting Parties.

Article 10 - .

Applicability

The present Agreement shall also apply to investments in the territory of a Contracting
Party made in accordance with its legislation prior to the entry into force of this Agree-
ment by investors of the other Contracting Party.
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Article 11

Amendment

Any amendment to or revision of this Agreement shall be in writing and shall come into
effect following the consent of both Contracting Parties, and after 30 days of the comple- -
tion of exchange of notes through official channels to that effect.

Article 12

Duration and Termination

)] This Agreement shall enter into force on the first day of the second month
following the date on which the Contracting Parties have notified each other in
writing that the required legal procedures in their respective countries have been
complied with, and shall remain-in force for a period of ten years. This Agnaemént
shall automatically remain in force thereafter, unless either Contracting Party
shall have given written notice of termination to the other. In such case the
Agreement will be terminated twelve months from the date on which the written
notice was given. | |

(2) In respect of investments made before the date of the termination of this Agree-
ment the foregoing articles shall continue to be effective for a further period of ten
years from that date.
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IN WITNESS THEREOF the Undersigned, being duly authorized by their respective
Governments, have signed this Agreement.

Done at | o 7 , on, ’ in
two originals in English and in German, each text being equally authentic.

For the Government of the : For the Swiss Federal Council
Federal Republic of Nigeria
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LE CONSEIL FEDERAL SUISSE

FAIT SAVOIR PAR LES PRESENTES

qu’il a autorisé

Monsieur Jean-Pascal D e l amuraz , Conseiller fédéral,
Chef du Département fédéral de 1l’'écononmie publique,

‘ Monsieur Franz B 1l a n k a r t , Secrétaire d’Etat ou
Monsieur Nicolas I m b o d e n , Ambassadeur, Délégué aux
accords commerciaux, a signer "l’Agreement between the
Government of the Federal Republic of Nigeria and the Swiss

Federal Council on the Reciprocal Promotion and Protection of
Investments".

En foi de quoi, les présentes ont été signées par le Prési-
dent et le Chancelier de la Confédération suisse et munies du
sceau du Conseil fédéral.

Berne, le 24 aoit 1992

" AU NOM DU CONSEIL FEDERAL SUISSE
Le Président de la Confédération:

- i T i
&= :
F

Le Chancelier de la Confédération:

O
M
Urtundle am 28 £ 92
an t. Hartw Momann | £4D

Wand/.

A 559101
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LE CONSEIL FEDERAL SUISSE

FAIT SAVOIR PAR LES PRESENTES
qu’il a autorisé

Monsieur Jean-Pascal D e lamuraz , Conseiller fédéral,
Chef du Département fédéral de 1l’écononmie publique, ou

.! Monsieur Franz B 1l a n k a r t , Secrétaire d’Etat,

ou son suppléant, ou

Monsieur Nicolas I m b o d e n , Ambassadeur, Délégué aux
accords commerciaux, a signer "1l'’Agreement between the
Government of the Federal Republic of Nigeria and the Swiss
Federal Council on the Reciprocal Promotion and Protection of
Investments".

En foi de quoi, les présentes ont été signées par le Président
et le Chancelier de la Confédération suisse et munies du sceau
du Conseil fédéral.

Berne, le 24 aolit 1992

AU NOM DU CONSEIL FEDERAL SUISSE
Le Président de la Co éQération:

Le Chanceli de la Confédération:.

unde am 7992 "~
an #. ima/z/ Y1 %w@m//.

AS59101
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